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Case ①

X (a credit guarantee association) was contracted by A (the principal obligor) to provide a guarantee for A’s debt obligations to B and C. X performed the guarantee obligation in October 1984, and acquired a right to be indemnified. X brought an action against Y, who had provided a joint and several guarantee for the indemnity obligation, in which X sought performance of the guarantee, and a judgment upholding X’s claim was handed down and made final and binding (on 9 March 1991). A was declared bankrupt, receiving a simultaneous ruling of cancellation of bankruptcy (in September 1985), and it also received a ruling of discharge (in August 1986). On 17 January 1996, X filed this lawsuit against Y seeking performance of its joint and several guarantee obligation, arguing that since commercial prescription would shortly be completed in relation to the right to an indemnity from A (which was a commercial right), it was necessary for X to interrupt this prescription. Both the court at first instance (Kyoto District Court decision, 6 June 1996, Kinyu Shoji Hanrei No. 1032: 41) and the court at second instance (Osaka High Court decision, 27 November 1996, Kinyu Shoji Hanrei No. 1032: 39) dismissed the action without prejudice. Both lower courts ruled that since the discharge meant that A’s principal obligations had become moral obligations and therefore the exercise of claims by obligees was no longer possible, there was no scope for accepting the progress of prescription. Furthermore, since Y could not invoke the short-term prescription of the principal obligation in order to escape liability for its own joint and several guarantee obligation, both lower courts held that this action brought by X lacked justiciability, since X had already obtained a final and binding judgment against Y which had a prescription period of ten years. X filed a final appeal.

Case ②

In order to secure obligations incurred by Company A (the obligor) as a result of banking transactions with Bank Y, X created a revolving mortgage in favor of Y over real estate that it owned. Y acquired a right to an indemnity by subrogating a loan of A in respect of which Y had given a joint and several guarantee, and this right was secured by the revolving mortgage. A was declared bankrupt, its bankruptcy proceedings were completed on 23 April 1986, and a public announcement of that completion was made on 21 May of that year. X filed this action against Y seeking cancellation of the registration of the revolving mortgage after ten years had passed following the public announcement of the ruling of completion of bankruptcy, on the grounds that since Y’s right to an indemnity against A had become extinguished through prescription, the revolving mortgage had also become extinguished. The court at first instance (Tokyo District Court decision, 20 April 1998, Kinyu Shoji Hanrei No. 1042: 3) dismissed X’s claim with prejudice on the merits. As its reasons the District Court stated that if there is no residual property in a corporation in respect of which a ruling of completion of bankruptcy has been made, that corporation loses its corporate personality as of the time of that ruling, and any claims against that corporation will also be extinguished at that point. The court stated, however, that the validity of any revolving mortgage created in order to secure that corporation’s obligations will not be affected by this (see the purport of Article 366-13 of the Bankruptcy Act and Article 240(2) of the Corporate Reorganization Act), and will continue to exist independently. The District Court ruled that accordingly, since it is not possible for the mortgage to become extinguished by prescription of the secured claim by virtue of being auxiliary to that claim, the revolving mortgage will become extinguished by prescription after twenty years, in accordance with Article 167(2) of the Civil Code. X filed an intermediate appeal.
[Summary of Decision]

Case ①
Final appeal dismissed.

“Obligees lose the ability to compulsorily realize claims that fall within the effect of a discharge ruling by bringing legal proceedings seeking performance. Since furthermore it is rightly said that it is not possible to accept the progress of prescription for such claims as starting from ‘when it has become possible to exercise the right’ as stipulated in Article 166(1) of the Civil Code, where a bankrupt receives a discharge ruling, the guarantor of obligations falling within the effect of this discharge ruling is properly construed as unable to invoke prescription in respect of those claims.
Turning to the case before this Court, … when the discharge ruling became final and binding A became immune from liability for the claims in question, and Y, A’s joint and several guarantor, could no longer invoke prescription in respect of those claims. Accordingly, since X obtained a judgment in its favor, made final and binding on 9 March 1991, in the separate court action that it brought … against Y for performance of the joint and several guarantee obligation, the present case before this Court, in which X seeks further payment in respect of claims that are identical to those [claims], is rightly described as lacking justiciability.”
Case ②

“Where a ruling of completion of bankruptcy is made in respect of a corporation after that corporation’s bankruptcy proceedings have commenced, whilst any claim against that corporation will be extinguished, by analogous application of the purpose of Article 366-13 of the Bankruptcy Act, the validity of any revolving mortgage created to secure those claims will remain unaffected. Accordingly in that event, with respect to a revolving mortgage that comes to continue to exist independently, since there is no scope for accepting secured claims or their prescription, in accordance with the general rule in Article 167(2) of the Civil Code, such a mortgage is properly construed as being extinguished by prescription after twenty years. It follows that it is not yet possible to view the revolving mortgage in question as having become extinguished by prescription.”
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